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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
*  7CFRPart12 

Reimbursement  of  Participants  in 
Rulemaking  Proceedings 

agency:  Department  of  Agriculture. 
action:  Final  Rule. 

summary:  These  regulations  govern  the 
reimbursement  of  individuals  and 
groups  for  certain  of  the  costs  of 
participation  in  rulemaking  proceedings 
of  the  Department.  They  provide  for 
reimbursement  of  applicants,  within 
budget  constraints,  when  the  applicants’ 
participation  can  reasonably  be 
expected  to  contribute  substantially  to  a 
full  and  fair  determination  of  the  issues 
covered  at  public  proceedings;  they  are 
otherwise  Hnancially  unable  to  appear; 
they  are  from  the  area  affected;  and  the 
interest  they  seek  to  represent  is  not 
otherwise  adequately  represented. 

EFFECTIVE  DATE:  February  25, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Linley  Juers,  Acting  Associate 
Director  of  Public  Participation  and 
Decision  System,  OfHce  of  Budget, 
Planning  and  Evaluation,  Room  118-A, 
United  States  Department  of 
Agriculture,  Washington,  D.C.  20250, 
Phone  (202)  447-6667. 

SUPPLEMENTARY  INFORMATION:  The 

Department  published  proposed 
regulations  governing  the 
reimbursement  of  participants  in  USDA 
rulemaking  proceedings  on  March  22, 
1979  (44  FR  17507),  requesting  public 
comment  and  scheduling  hearings  to 
take  oral  testimony.  The  proposed 
regulations  were  issued  in  response  to  a 
directive  by  the  conferees  on 
Agricultural  appropriations  for  fiscal 
year  1979  which  indicated  that  such 
reimbursement  of  participants  in  USDA 
rulemaking  proceedings  be  done  only 
under  regulations  which  comply  with 
the  Comptroller  General’s  rulings  on  this 
matter. 

One  hundred  written  comments  were 
received  and  39  witnesses  presented 
oral  testimony  at  public  hearings  held  in 
Denver,  Colorado,  Emeryville, 

California,  and  Washington,  D.C.  The 
comments  and  testimony  have  been 
thoroughly  reviewed  and  considered  in 
the  preparation  of  this  final  rule.  The 
discussion  below  reviews  the  comments 
received  as  they  apply  to  particular 
aspects  of  these  regulations  and 
explains  changes  made  in  response  to 
the  comments  and  testimony. 


Legal  Authority  for  the  Program 

Several  comments  stated  that  there 
was  no  explicit  or  implicit  authority  in 
law  for  this  program  and  that,  therefore, 
regulations  should  not  be  issued.  Some 
argued  that  the  Department  has 
misinterpreted  Greene  County  Planning 
Board  v.  Federal  Power  Commission, 
559  F.  2d  1237  (2nd  cir.  1977),  cert.  den. 
434  U.S.  1086  (1978)  and  attempted  to 
distinguish  the  application  of  Chamber 
of  Commerce  of  the  United  States,  et  al. 
V.  United  States  Department  of 
Agriculture,  et  ah,  459  F.  Supp.  216 
(D.D.C.  1978),  We  have  responded  to 
these  comments  by  reexamining  the 
authorities  involved  in  detail  and  are 
satisfied  that  the  conclusion  reached  in 
the  discussion  of  authority  presented 
with  the  proposed  regulations  is  correct. 

Need  for  the  Program 

A  number  of  comments  were  received 
regarding  the  need  or  advisability  of 
establishing  a  program  under  which 
participants  would  be  reimbursed  in 
connection  with  rulemaking 
proceedings.  Those  opposing  the 
regulations  argued  that  existing 
mechanisms  for  public  involvement  in 
the  rulemaking  process  are  adequate. 
Some  argued  that  existing  interest 
groups  already  represent  the  broad 
range  of  public  interests  affected  by 
USDA  actions.  It  was  contended  that 
the  degree  of  public  support  for  a 
viewpoint  could  be  measured  by  the 
amount  of  money  and  resources  that  an 
organization  could  raise  to  make  an 
appearance.  Consequently,  there  would 
be  no  need  for  reimbursement. 

Other  comments  contended  that 
reimbursement  would  create  additional 
burdens  and  delays  in  the 
administrative  process  and  would  add 
to  the  cost  of  regulations,  diverting 
funds  from  other  programs. 

Some  comments  supporting  the 
regulations  argued  that  they  are 
necessary  because  existing  means  for 
obtaining  public  input  are  not  adequate 
and  are  biased  in  favor  of  better 
financed  and  business-related  special 
interest  groups.  Many  comments  noted 
that  consumers  and  the  poor  historically 
have  not  been  able  to  involve 
themselves  effectively.  It  was  also 
commented  that  there  are  numerous 
proceedings  before  the  Department 
entailing  complex  investigation,  analysis 
and  development  of  a  factual  record  by 
participants.  These  factors  conspire 
against  the  limited  resources  of 
individual  citizens  and  grass  roots 
organizations  and  for  the  most  part 
preclude  their  making  a  substantive 
input.  Studies  were  cited  indicating  the 
extent  to  which  industry  participants 


outnumbered  public  representatives  and 
the  limited  representation  of  consumer 
interests  in  particular  USDA 
proceedings.  Participants  often  need 
Lawyers  and  other  experts  to  advocate 
a  viewpoint  effectively  in  view  of  the 
growing  need  to  have  substantial 
analytic  support  for  regulatory 
decisions. 

Two  important  considerations  lead  us 
to  issue  these  regulations.  First,  in  the 
absence  of  regulations  allowing 
reimbursement,  there  is  evidence  that 
certain  groups  in  the  public  are 
disadvantaged  in  having  their  views 
adequately  represented  in  certain 
proceedings  of  the  Department  due  to 
lack  of  resources.  Second,  the  issuance 
of  regulations  will  not  necessarily 
commit  agencies  to  any  greater  program 
costs.  Reimbursement  would  be  used 
only  where  needed  to  obtain 
information  and  views  which  the 
Department  needs  to  carry  out  its 
responsibilities.  The  use  of 
reimbursement  would  be  discretionary 
and  in  each  case  the  use  would  be  based 
on  an  analysis  showing  that 
reimbursement  will  help  achieve 
program  goals  and  be  more  cost 
effective  than  alternative  means  of 
obtaining  the  same  information  and 
views.  The  absence  of  these  regulations 
would,  on  the  other  hand,  foreclose  the 
use  of  reimbursement  when  a  potential 
for  cost  saving  or  improved  decisions 
existed. 

Another  category  of  comments  by 
both  opponents  and  proponents  of  the 
regulations  cited  potential  abuses  under 
a  reimbursement  program.  These 
concerns  included  agency  favoritism  of 
certain  views,  use  of  government  funds 
where  private  resources  could  be  used, 
and  use  of  the  program  by  an  agency  to 
develop  new  advocates  for  its  programs. 

The  Department  is  cognizant  of 
various  types  of  abuse  to  be  avoided 
and  has  included  in  the  regulations 
stringent  requirements  for  independent 
review  of  all  agency  reimbursement 
actions  and  a  specific  provision  for 
avoiding  financing  applicants  who  may 
have  contrived  an  appearance  of 
eligibility  through  sham  organizations. 

Comments  on  Proposed  §  12.1 
Purpose  of  Regulations:  Some  comments 
were  received  suggesting  we  clarify  the 
purpose  of  these  regulations  in  the  body 
of  the  regulation  itself.  The  thrust  of 
these  comments  was  to  clarify  that  the 
purpose  of  providing  reimbursement  to 
participants  is  to  enable  those  who 
might  not  otherwise  be  able  to  appear  to 
make  “substantial”  and  “effective” 
contributions  to  rulemaking  proceedings. 
Other  comments  questioned  whether 
reimbursement  would  place  greater 
emphasis  on  oral  appearances  than 
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written  comment.  Many  comments 
focused  on  the  word  “appeeu”  contained 
in  the  proposed  regulation  and  objected 
to  using  reimbursement  as  a  means  of 
enabling  p>eople  to  attend  proceedings 
and  present  views  which  "could  be  sent , 
in  with  a  15f  stamp.” 

The  Department  agrees  with  these 
comments.  Accordingly,  section  12.1  has 
been  changed  to  make  dear  that  to 
receive  reimbursement  partidpants 
must  be  able  to  “contribute  substantially 
and  effectively”;  and  the  wwd  “appear” 
has  been  changed  to  "partidpate”. 
Furthermore,  these  regulations  do  not 
replace  already  existing  travel 
regulations  which  might  permit 
reimbursement  of  private  individuals  for 
travel  to  meetings  “for  the  benefit  of  the 
government”.  It  is  also  iwt  intended  to 
finance  participation  which  would  only 
add  to  the  record  views  or  information 
obtainable  from  other  existing  sources 
and  which  could  be  submitted  for  the 
record  without  further  study  or 
organization  of  data. 

Under  these  regulations,  applications 
for  reimbursement  would  be  evaluated 
on  the  basis  of  whether  a  substantial 
contribution  is  being  ofi^ered  and 
whether  an  applicant  can  make  that 
contribution  effectively.  Partidpation 
would  not  be  limited  to  appearances  at 
hearings;  an  applicant  could  also  be 
reimbursed  for  costs  related  to  the 
preparation  of  a  written  comment 

Comments  on  Proposed  {  12.2 
Definitions:  Comments  on  the  definition 
of  “applicant”  in  paragraph  (c) 
suggested  that  profit-mal^g 
organizations  should  be  preduded  from 
applying  for  reimbursement.  The 
Department  believes  that  the  regulations 
provide  for  sufficient  tests  of  need,  and 
that  small  business  or  farming  concerns 
may  make  profits  but  still  have 
insufficient  resources  to  represent 
themselves  effectively  in  an 
administrative  proceeding. 

Some  comments  objected  to  exclusion 
of  government  agencies  which  may  also 
have  limited  resources.  Recognizing  this, 
the  Department  believes  that  the  views 
of  these  agencies  are  nevertheless 
reasonably  likely  to  be  represented 
through  existing  channels,  and  that 
inclusion  of  such  agencies  would  create 
substantial  administrative  problems, 
particularly  in  regard  to  judgments  as  to 
lack  of  resources. 

Comments  on  the  definition  of 
“Evaluation  Board  or  Board”  in 
paragraph  (f)  focused  on  various  ways 
to  meiintain  independence  in  the 
approval  of  applications  and  to  avoid 
conflicts  of  interest  or  recruitment  of 
participants  supporting  an  Agency 
viewpoint.  To  assure  independent 
review  the  section  is  amended  to 


provide  that  no  member  of  the  Board 
shall  be  from  the  agency  responsible  for 
a  given  proceeding. 

Many  issues  were  raised  with  respect 
to  the  app>lication  of  the  definition  of 
“locality  to  be  affected”  in  paragraph  (g) 
of  §  12.2,  particularly  in  r^ard  to 
decisions  involving  natural  resources, 
wilderness  areas,  and  the  scopo  of  the 
impmct  of  an  action  as  opposed  to  its 
immediate  physical  location.  Other 
comments  raised  questions  about  the 
role  of  organizations  which  may 
represent  members  or  contributors  or  do 
business  in  an  area  but  are 
headquartered  elsewhere. 

The  DepMurtment  recognizes  that 
certain  actions  px>se  unique  questions 
and  believes  that  the  best  way  to 
administer  the  requirement  that  an 
applicant  be  from  the  locality  to  be 
affected  is  to  allow  the  Agency  Head  to 
define  “locality  to  be  affected”  in  the 
notice  of  pu'oposed  rulemaking. 

Comments  on  the  definition  of 
“proceeding”  in  paragraph  (h)  of  §  12.2 
were  generally  critical  of  limiting 
coverage  to  rulemaking.  It  was  pK)inted 
out  that  many  important  decisions  with 
significant  policy  implications  are  made 
in  proceedings  which  are  not  technically 
rulemaking.  The  need  to  exercise 
caution  in  implementing  a  new  program 
led  us  to  conclude  that  this  definition 
should  be  maintained.  However,  the 
Department  will  have  the  option  of 
extending  the  regulation  to  other 
proceedings  in  the  light  of  experience 
under  the  program. 

A  comment  stated  that  the  publication 
requirement  in  paragraph  (h)  of  §  12.2 
was  overly  restrictive  and  irrelevant 
and  recommended  deletion.  It  has  been 
deleted. 

The  addition  of  various  new 
definitions  were  suggested  in  several 
comments  to  allow  for  simplified 
consideration  of  certain  types  of 
applicants,  such  as  low-income 
recipients  of  benefits  of  Federal 
programs,  or  representatives  of  such 
recipients.  While  no  single  definition  of 
eligibility  exists  for  all  USDA  programs, 
it  may  be  p>ossible  for  agencies  to 
accommodate  this  idea  in  their 
application  procedures  for  actions  under 
particular  pro^ams. 

Additional  definitions  were  suggested 
which  were  tied  to  a  reordering  of  the  , 
entire  regulation  to  clarify  the 
application  process.  As  proposed,  the 
regulations  state  the  requirements  for  an 
application  and  then  the  standards  by 
which  they  will  be  evaluated.  We 
believe  this  is  a  logical  ordering. 

Comments  on  Other  Sections:  In 
response  to  a  comment  suggesting  that 
organizational  affiliation  be  identified  in 
case  there  is  a  parent  group  with 


sufficient  resources,  paragraph  (dj(l)  of 
§  12.4  has  been  changed  to  add  that 
requirement  for  organizations. 

Paragraph  (d)(3)  of  §  12.4  in  the 
propos^  regulation  has  been  eliminated 
as  an  unnecessary  reporting  burden 
inasmuch  as  the  essential  i^ormation  is 
required  in  the  following  paragra;^. 

Comments  cm  paragraph  (d)(4)  of 
§  12.4  (now  renumbered  (d)(3)]  in  the 
proposed  regulations,  ranged  from  the 
opinion  that  the  requirements  were 
excessively  burdensome  to  suggestions 
for  requiring  substantial  additional 
information  about  the  structure  and 
purpose  of  the  organizaticm  applying 
and  the  justification  of  the  need  for 
reimbursement.  TTie  paragraph  has  been 
amended  to  add  the  requirement  that 
the  applicant  describe  which  issues  to 
be  addressed  are  “substantive."  The 
remaining  comments  related  more  to  the 
quality  of  applications  submitted  and 
methods  of  reviewing  applications  than 
to  the  regulation  itself.  Paragraph  (dK3) 
cuirently  requires  information  in  regard 
to  the  specific  factors  referred  to  in  the 
Compti^Ier  General's  rulings  on 
reimbursement.  To  go  beyond  these 
factors  and  require,  for  example, 
information  on  officer  selection  and 
voting  procedures  for  members  could  be 
overly  restrictive.  While  this  additional 
information  would  not  be  appropriate  to 
require  in  every  case,  an  applicant 
would  not  be  precluded  from  offering 
such  information  to  strengthen  its 
demonstration  of  interest  or  capability. 

Many  comments  on  paragraph  (d}(6] 
[now  renumbered  (dX5)]  of  §  12.4 
objected  to  the  complexity  of  the 
financial  disclosure  requirements  and 
suggested  various  means  of  simplifying 
them.  Among  the  comments  were:  “the 
requirements  are  an  invasion  of 
privacy”;  they  “could  be  met  by  a  simple 
declaration  of  need”;  they  should 
“clarify  that  a  person  need  not  be 
destitute”  or  “that  funds  need  not  be 
diverted  from  other  commitments  of  the 
applicant  in  order  to  qualify.” 

The  Comptroller  General  has 
specified  that  reimbmsement  should  be 
made  only  where  diere  is  a  finding  that  * 
the  applicant  lacks  sufficient  resources 
available  to  participate.  The  House 
Appropriations  Committee  additionally 
has  stressed  stringency  and  caution  in 
implementing  this  program.  We  believe 
that  the  financial  information  required 
here  represents  the  minimum 
information  necessary  to  comply  with 
those  instructions. 

The  Comptroller  General's  rulings  are 
not  specific  as  to  the  exact  test  to  be 
applied  in  each  instance,  nor  do  they 
imply  that  the  sacrifice  or  curtailment  of 
other  activities  is  necessary.  It  is  not 
possible  to  set  forth  a  simple  standard 
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which  would  be  universally  applicable: 
therefore,  each  application  must  be 
judged  on  its  merits. 

Paragraph  (d](6)(iii]  of  §  12.4  (now 
renumbered  (d)(5)(C)j  of  the  proposed 
regulations  has  been  amended  in 
response  to  a  suggestion  to  waive  the 
requirement  of  submitting  financial 
records  for  the  last  three  prior  fiscal 
years  where  for  good  reason  they  may 
not  exist. 

A  number  of  comments  stated  that 
paragraph  {d)(7)  of  §  12.4  [now 
renumbered  (d)[6)j  represented  an 
excessive  and  burdensome  reporting 
requirement.  This  provision  has  been 
modified  by  limiting  it  to  those 
proceedings  for  which  applicants  were 
previously  reimbursed. 

Several  comments  on  paragraph  (b)  of 
§  12.5  urged  that  applications  be 
reviewed  as  quickly  as  possible  to  avoid 
financial  hardship  and  to  avoid  delays 
in  the  rulemaking  process.  The 
regulation  as  proposed  directed  the 
agencies  to  process  applications  as  soon 
as  practicable.  Further,  paragraph  (j)  of 
§  12.5  in  the  proposed  regulations  [now 
renumbered  (g)]  allows  the  Agency 
Head  to  extend  any  filing  period  and 
postpone  hearings  and  directs  the 
Agency  Head  in  making  such  a  decision 
to  balance  an  applicant's  need  for  time 
against  the  need  for  a  speedy  resolution 
of  the  proceeding.  We  believe  it 
sufficient  protection  for  an  Agency  Head 
to  determine  when  the  reimbursement 
process  can  be  constructively  used  in  a 
given  rulemaking  proceeding.  This 
determination  is  complementary  to  the 
discretion  granted  to  the  Agency  Head 
in  paragraph  (b)  of  §  12.4  to  determine 
that  reimbursed  participation  will 
provide  a  substantive  contribution  to  the 
Agency’s  decisionmaking  process.  In 
light  of  the  discretion  granted  to  an 
Agency  Head,  we  believe  that  the 
suggestion  in  a  comment  that  a 
grandfather  clause  be  added  to  preclude 
reimbursement  in  proceedings 
substantially  underway  is  neither 
necessary  nor  desirable. 

Additional  comments  were  directed  to 
the- role  of  the  Evaluation  Board  as 
described  in  paragraph  (c)  of  1 12.5, 
toward  making  the  role  of  the  Board 
more  specific.  In  response  to  these 
comments,  the  language  in  that 
paragraph  has  been  amended  to  make  it 
clear  that  the  Board  be  presented  with 
the  docket  of  all  applications  received, 
and  changes  the  Agency  Head's  role  to 
that  of  presenting  the  Board  with  his 
analysis  of  the  application.  Provision  is 
made  in  paragraph  (f)  of  §  12.5  for 
reconsideration  of  the  Evaluation 
Board's  decision. 

One  comment  proposed  that  the 
Department  be  compelled  to  approve  an 


application  if  the  eligibility  requirements 
are  met.  We  believe  that  this 
recommendation,  which  implies  a  right 
to  reimbursement,  is  inconsistent  with 
the  Comptroller  General’s  rulings. 

Three  comments  were  received 
relating  to  how  the  Department  would 
decide  among  competing  qualified 
applications.  These  suggestions,  if 
adopted,  would  seem  to  limit  the  implied 
authority  of  the  Department  as 
described  by  the  Comptroller  General  to 
determine  whether  reimbursed 
participation  is  appropriate,  and  to 
determine  parties  eligible  for  such 
reimbursement.  We  believe  that  it  is 
impossible  to  prescribe  in  advance 
criteria  which  would  be  useful  in  all 
instances  in  resolving  such  questions. 

A  comment  suggested  that  the 
Department  should  authorize  funding  of 
certain  groups  for  particular  aspects  of 
an  issue;  this  would  encourage  groups 
representing  similar  interests  to  pool 
their  resources  when  possible  and  avoid 
duplication.  The  regulations  do  not 
specifically  provide  for  this,  but  would 
not  preclude  such  pooling  of  resources  if 
properly  described  in  the  application. 

Paragraph  [d]  of  §  12.5  as  presented  in 
the  notice  of  proposed  rulemaking  has 
been  deleted  as  repetitive  of  agency 
discretion  as  to  availability  of  funding. 

Paragraph  (e)  of  §  12.5  [now 
renumbered  (d)]  has  been  reordered  to 
clarify  the  tests  of  need,  residence, 
interest  not  otherwise  adequately 
represented,  and  substantiality  of 
contribution.  With  respect  to 
substantiality,  paragraphs  [C]  and  (E)  of 
§  12.5(e)(l]  [now  reniunbered  12.5(d)(3)] 
have  been  eliminated.  The  test  in  this 
paragraph  must  clearly  be  the  quality 
and  substance  of  the  contribution  to  the 
proceeding,  not  such  outside 
considerations  as  the  desirability  of  new 
participants  or  an  implied  numerical 
balancing  of  interests  on  the  record  as  a 
whole. 

Comments  received  on  paragraph 
(e](2)(ii)  of  §  12.5  [now  renumbered 
(d)(l)(A]]  of  the  proposed  regulations 
requested  clarification  on  the  need  to 
indicate  the  use  of  applicant’s  funds. 

The  purpose  of  the  provision  is  not  to 
imply  or  require  that  applicant’s  own 
funds  be  used,  but  rather  to  give  a  fuller 
description  of  the  total  effort  the 
applicant  is  proposing  to  make. 

One  comment  on  paragraph  (e)(3)  of 
§  12.5  [now  renumbered  (d)(2)]  objected 
that  the  criteria  concerning 
representation  did  not  specifically  refer 
to  the  Department.  We  believe  that  the 
language,  "not  otherwise  adequately 
represented”  is  sufficient. 

Another  comment  suggested  that  a 
comparison  of  the  economic  stake  of  the 
interest  involved  with  the  costs  of 


participation  be  included  as  a  factor  in 
determining  whether  an  applicant  is 
qualified.  We  believe  that  this 
consideration  may  have  some 
qualitative  importance  with  respect  to 
particular  actions,  and  can  be  taken  into 
account  within  the  context  of  the 
revised  language  of  the  proposed 
section. 

Paragraph  (e](l)(ii)  of  §  12.5  [now 
renumbered  (d)(3)(B)]  provides  for  a 
broader  description  of  how  an 
applicant’s  interest  may  be  affected.  It 
must  be  understood,  however,  that  this 
is  only  a  factor  which  may  bear  on  the 
selection  of  a  qualified  applicant  but  is 
not  a  legal  standard  on  which 
qualification  will  be  based. 

One  comment  suggested  that  all 
awards  should  be  published  in  the 
Federal  Register,  and  public  comment 
allowed.  The  Department  disagrees. 

This  suggestion  runs  counter  to  the 
many  comments  expressing  concern 
about  added  procedural  steps  and 
delays. 

Two  comments  were  received  on 
paragraph  (g)  of  §  12.5  [now  renumbered 
(f)]  in  the  proposed  regulations,  one 
recommending  a  right  of  appeal  with  a 
hearing  before  the  Board,  and  a  second 
raising  the  question  of  whether 
paragraph  12.5(f]  applies  to  any  appeal 
to  the  Evaluation  Board.  The 
Department  believes  that  a  complex 
appeals’  process  going  beyond 
paragraph  12.5(f)  would  cause  undue 
delays  in  implementing  programs. 

Some  comment  stated  that  objectivity 
requires  full  disclosure  of  all  contacts 
between  the  agency  and  applicants 
during  the  pre-application  and  post¬ 
application  periods  as  well  as  during  the 
application  process  itself.  To  require  a 
record  of  “all”  contacts  would  be 
excessively  burdensome  because  it 
could  entail  a  record  of  contacts  having 
no  relation  to  a  party  becoming  an 
applicant;  moreover,  an  agency  would 
have  no  way  of  knowing  whether  a 
party  were  planning  to  become  an 
applicant.  F^otections  of  the  objectivity 
of  the  approval  procedure  lie  in  the 
requirement  of  filing  in  the  docket  the 
records  of  all  written  and  oral 
communications  that  bear  on  the 
selection  and  review  process  and  the 
further  requirement  that  all  dockets  will 
be  maintained  for  public  inspection. 

Comments  on  paragraph  (j)  of  §  12.5 
[now  renumbered  (g)]  in  the  proposed 
regulations  urged  revisions  to  require 
adequate  notice  of  schedule  changes 
and  that  the  term  "applicant”  used  here 
be  changed  to  “participant”  to  assure 
that  all  parties  are  treated  equally. 

Those  changes  have  been  adopted. 

A  wide  range  of  comment  was 
received  concerning  which  costs  could 


Federal  Register  /  Vol.  45,  No.  17  /  Thursday,  January  24,  1980  /  Rules  and  Regulations 


M23 


or  should  be  reimbursed  as  set  forth  in 
§  12.6.  Those  who  felt  that  the  expenses 
covered  should  be  narrowed 
recommended  limitations  on  experts, 
attorneys,  and  staff  salaries,  and  urged 
that  the  least  expensive  travel  and 
subsistence  costs  be  covered.  Other 
comments  urged  that  the  range  of 
reimbursable  expenses  be  broadened  to 
cover  such  items  as  child  care,  lost 
wages,  and  payment  for  services  of 
volunteers. 

The  regulation  has  been  written 
broadly  to  cover  the  range  of  expenses 
which  might  conceivably  be  incurred  in 
preparing  to  participate  in  complex 
proceedings.  Whether  all  such  expenses 
would  be  allowable  with  respect  to  a 
particular  proceeding  must  be  judged  on 
a  case-by-case  basis.  The  Comptroller 
General’s  ruling  in  dealing  with  this 
question  states  that  ",  .  .  where  an 
appropriation  is  made  for  a  particular 
object,  purpose  or  program,  it  is 
available  for  expenses  which  are 
reasonably  necessary  and  proper.  .  . 
(Opinion  of  the  Comptroller  General, 
Costs  of  Intervention — Food  and  Drug 
Administration,  December  3, 1976,  56 
Comp.  Gen.  111).  The  decision  quoted  an 
earlier  decision  that  held  that  the 
responsibility  for  determining  whether 
the  payment  of  exi)enses  of  inteivenors 
may  be  considered  “necessary 
expenses”  rests  with  the  administering 
agency.  With  respect  to  specific 
allowable  rates,  the  Department  will 
apply  the  standards  common  to  the 
reimbursement  of  experts  consulted  by 
the  Government. 

Several  comments  raised  questions 
with  respect  to  reimbursability  of 
certain  costs — specifically,  existing 
staff,  fringe  benefits,  overhead,  and 
costs  incurred  prior  to  approval 

We  believe  the  only  fair  and  equitable 
standard  to  apply  is  that  stated  in 
paragraph  (a)  of  §  12.6:  “Reimbursement 
is  limited  to  the  actual,  and  reasonable 
costs  authorized  and  inoirred  by  the 
applicant's  participation."  Expenses  for 
existing  staff  or  overhead  expenses  will 
be  reimbursed  (to  the  extent  incurred  as 
a  result  of  the  applicant’s  participation]. 
Fringe  benefits  associated  with  ^ 
employment  of  persons  working  ander 
an  approved  application  would  be 
included  in  the  compensation  paid  the 
employee  and  itemized  as  a  part  of 
direct  costs.  Costs  incurred  prior  to  the 
approval  of  an  application  could  not  be 
construed  as  being  "necessary 
expenses”  wdthin  the  discretion  of  the 
Department 

Comments  received  on  §  12.7 
expressed  concern  that  it  could  be  liable 
to  abuse,  for  instance,  the  ease  of 
obtaining  additional  funds  mi^t 
encourage  an  inadequate  or  inefficient 


performance.  The  section  has,  therefore, 
been  revised  to  require  valid  reason  for 
any  supplementary  reimbursement 

A  number  of  comments  on  §  12.8 
noted  that  to  be  eligible  an  applicant 
must  lack  resources,  yet  reimbursement 
is  made  only  after  work  is  completed. 
The  Comptroller  General  refers  only  to 
reimbursement,  suggesting  payment  for 
work  completed.  The  regulations  do 
provide,  however,  that  “for  good  cause 
shown,  partial  payment  may  be  made  as 
an  applicant’s  work  progresses.” 

Several  comments  addressed  the 
problem  of  presenting  bills  or  receipts 
for  all  costs  over  $10  and  requiring  proof 
of  cost.  'The  language  of  paragraph  (a)  of 
§  12.8  has  been  modified  in  response  to 
these  comments  substituting  “itemized 
statement"  for  “other  proof’  but  adding 
that  a  claim  for  reimbursement  must  be 
certified  as  correct. 

Several  comments  were  received  with 
respect  to  paragraph  (b)  of  $  12.8  which 
provides  for  a  denial  of  payment  if  the 
applicant  has  “clearly”  not  provided  the 
representation  for  which  the 
reimbursement  was  intended.  The 
concern  expressed  in  many  of  the 
comments  seems  to  imply  that 
reimbursement  might  be  jeopardized  by 
even  minor  misunderstandings  or 
misinterpretations.  The  inclusion  of  this 
provision  is  intended  for  use  only  when 
there  has  been  clear  misrepresentation 
of  the  applicant’s  purpose. 

Several  comments  were  received  on 
§  12.9  regarding  the  retention  of  records 
for  audit  and  the  procedure  for  such 
audits.  This  section  does  not  require  that 
all  records  will  be  audited,  but  is 
designed  to  assure  adequate 
recordkeeping.  The  retention  of  records 
is  a  protection  for  recipients  of 
reimbursement  in  the  event  an  audit 
should  call  their  claim  into  question. 

This  final  rule  has  been  reviewed 
under  the  USDA  criteria  established  to 
implement  Executive  Order  12044. 
“Improving  Government  Regulations,” 
and  has  been  classified  “significant.”  An 
Approved  Final  Impact  Statement  is 
available  fi'om  Dr.  Linley  E.  )u«^,  U.S. 
Department  of  Agriculture.  Room  118-A, 
14th  and  Independence  Avenue.  SW.. 
Washington.  DXI.  20250. 

(The  reporting  and/or  recordkeeping 
requirements  contained  herein  will  be 
submitted  for  approval  by  the  Office  of 
Management  and  Budget  in  accordance  with 
the  Federal  Reports  Act  of  1942) 

Dated:  January  18. 1960. 

Bob  Bergland. 

Secretary  of  Agriculture. 

Accordingly,  a  new  Part  12  is  added  to 
Title  7.  Code  of  Federal  Regulations,  to 
read  as  follows: 


PART  12— REIMBURSEMENT  OF 
PARTICIPANTS  IN  RULEMAKING 
PROCEEDINGS 

Sec. 

12.1  Purpose. 

12.2  De^tiona. 

12.3  Scope  and  applicability. 

12.4  Applications  for  reimbursement. 

12.5  Processing  of  applications  and  criteria 
for  reimbursement. 

12.6  Reimbursable  costs. 

127  Supplementary  reimbursement. 

IZA  Payments  to  applicants. 

12.9  Audits. 

12.10  Availability  of  dockets. 

12.11  Authority  for  the  program. 

Authority:  5  U.S.C.  301. 

§  12.1  Purpose. 

This  part  sets  forth  the  Department’s 
regulations  governing  the 
reimbursement  of  in^viduals  and 
groups  for  cniain  of  the  costs  of 
participation  in  rulemaking  proceedings 
of  the  Department.  Applicants  are 
eligible  to  be  reimbursed,  within  budget 
constraints,  when  their  participation  can 
reasonably  be  expected  to  contribute 
substantially  and  effectively  to  a  full 
and  fair  determination  of  the  issues; 
they  are  otherwise  financially  unable  to 
participate;  they  are  from  the  area 
affected:  and  the  interest  they  seek  to 
represent  is  not  otherwise  adequately 
represented. 

§12.2  Definitions. 

As  used  in  this  part: 

(a)  “Agency”  means  each  agency  of 
the  United  States  Department  of 
Agriculture. 

(b)  “Agency  Head”  means  the 
administrator  or  director  of  any  Agency, 
and  his  or  her  delegate. 

(c)  “Applicant”  means  any  person 
requesting  compensation  under  this  part 
to  present  views  as  a  participant  in  a 
rulemaking  proceeding,  including 
individuals  or  any  prc^it  or  nonprofit 
group,  association,  partnership,  or 
ccnpOTation.  Hiis  does  not  include  a 
local,  state,  or  Federal  agency. 

(d)  “Department”  means  the  U5. 
Department  of  Agriculture. 

(e)  "Docket”  means  the  file  of  material 
relevant  to  requests  for  reimbursement 
under  this  part 

(f)  “Evaluation  Board”  or  “Board” 
means  a  panel  composed  of  three 
members  including  a  Chairperson 
designated  by  the  USDA  Director  of 
Public  Participation.  No  member  shall  be 
from  the  Agency  which  is  responsible 
for  the  proceeding  out  of  whi^  die 
application  arises. 

(g)  "Locality  to  be  affected”  means  the 
United  States  in  the  case  of  proceedings 
which  may  have  a  nationwide  impact, 
and  the  State  or  States  affected  ki  the 
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case  of  proceedings  which  do  not  have  a 
nationwide  impact:  or  as  defined  by  the 
Agency  Head  in  the  notice  of  the  agency 
proceeding. 

(h)  “Proceeding”  means  any  phase  of 
a  Department  rulemaking  process  that  is 
open  to  public  participation,  including 
any  advance  notice  or  notice  of 
proposed  rulemaking,  or  any  meeting, 
hearing,  or  invitation  to  comment  in 
contemplation  of  rulemaking,  except 
that  this  does  not  include  adjudications. 

(i)  “Secretary”  means  the  Secretary  of 
Agriculture  or  his  or  her  delegate. 

§  12.3  Scope  and  applicability. 

(a)  This  part  applies  to  any  individual 
or  group  seeking  financial  assistance  to 
participate  in  a  rulemaking  proceeding 
of  the  Department.  It  does  not,  however, 
create  any  new  right  to  intervene  or 
otherwise  participate  in  any  proceeding. 
The  availability  of  funds  and  the 
program  need  for  reimbursement  of 
participants  will  be  determined  by  the 
Department# 

(b)  This  regulation  is  solely  for  the 
purpose  of  establishing  internal 
procedures  to  assist  agencies  in 
determining  applicants’  eligibility  for  the 
reimbursement  provided  by  the 
Department  under  this  regulation. 
Nothing  in  this  regulation  shall  be 
construed  to  create  a  cause  of  action  or 
to  preclude  any  cause  of  action  which 
might  exist  without  this  regulation. 

§  12.4  Applications  for  reimbursement. 

(a)  Any  person  may  submit  an 
application  for  reimbursement  for 
participation  in  an  agency  proceeding. 
The  application  should  be  submitted  as 
early  as  practicable  after  a  proceeding 
begins. 

(b)  If  the  Agency  anticipates  that 
reimbursed  participation  would 
contribute  substantially  and  effectively 
to  it  in  a  particular  proceeding,  it  may 
invite  applications  for  reimbiu'sement. 
The  invitation,  including  a  description  of 
the  particular  issues  the  proceeding  will 
address,  the  locality  affected  and  a 
closing  date  for  the  submission  of 
applications,  will  be  published  in  the 
Federal  Register  and  may  alsot>e 
publicized  in  any  other  way. 

(c) (1)  Applications  shall  be  submitted 
to  the  Agency  Head  responsible  for  the 
proceeding:  (Agency  Head),  United 
States  Department  of  Agriculture, 
Washington,  D.C.  20250. 

(2)  Alternatively,  an  applicant  may 
send  the  application  to  the  Director  of 
Public  Participation,  United  States 
Department  of  Agriculture,  Washington, 
D.C.  20250.  The  Director  will  promptly 
send  any  applications  he  or  she  receives 
to  the  appropriate  Agency  Head. 


(3)  Instructions  on  preparing 
applications  for  reimbursement  and  an 
application  form  will  be  available  from 
the  agency  responsible  for  the 
proceeding. 

(d)  Each  applicant  shall  provide,  in  a 
signed  statement,  the  information 
requested  below  in  the  order  specified. 
Failure  to  include  the  requested 
information  may  delay  the  consideration 
of  the  application  and  may  disqualify 
the  applicant.  « 

(1)  The  applicant’s  name  and  address. 
In  the  case  of  an  organization,  the 
names,  addresses,  and  titles  of  the 
members  of  its  governing  body, 
organizational  afflliation  with  other 
groups  and  a  description  of  the 
organization’s  general  purposes,  size, 
structure,  and  Federal  income  tax  status. 

(2)  The  proceeding  for  which  funds 
are  requested. 

(3)  llie  issues  the  applicant  plans  to 
address  and  how  they  affect  the 
applicant’s  interest  in  the  proceeding, 
liiis  discussion  should  explain  which 
ideas  or  viewpoints  the  applicant 
believes  are  substantive,  novel,  or 
signiHcant,  and  why  the  applicant 
believes  that  the  presentation  of  these 
ideas  and  viewpoints  would  contribute 
to  a  full  and  fair  determination  of  the 
issues  involved  in  the  proceeding. 

(4)  A  statement  of  the  amount  of  funds 
requested,  including  an  itemized 
statement  of  the  services  and  expenses 
to  be  covered  by  the  requested  funds. 

(5)  Financial  status,  including: 

(i)  A  listing  of  annual  gross  income  for 
the  current  and  prior  year,  plus  current 
assets  and  liabilities  and  long-term 
assets  and  liabilities  of  the  applicant  as 
of  the  date  of  the  application. 

(ii)  An  explanation  of  why  the 
applicant  cannot  use  any  assets  it  may 
have  in  excess  of  liabilities,  to  cover  its 
costs  of  participating  in  the  agency 
proceeding.  An  applicant  should  list  any 
commitment  of  such  assets  which  may 
preclude  their  use  for  the  proceeding  in 
question. 

(iii)  If  the  applicant  is  a  group, 
association,  partnership,  or  corporation, 
the  official  budget  for  the  current  fiscal 
year  of  the  applicant.  A  statement  of 
revenues  and  expenses  for  the  last  three 
fiscal  years  or  an  explanation  of  why 
such  information  is  not  available  should 
also  be  provided. 

(6)  A  list  of  all  proceedings  of  the 
Federal  Government  in  which  the 
applicant  has  been  reimbursed  for 
participation  during  the  past  year 
(including  the  interest  represented  and 
the  presentation  made)  and  the  amount 
of  such  Hnancial  assistance  received 
from  agencies  of  the  Federal 
Government. 


§  12.5  Processing  of  applications  and 
criteria  for  reimbursement 

(a)  The  Agency  Head  will  process 
applications.  He  or  she  may  request 
applicants  to  provide  additional  written 
or  oral  information  necessary  for  full 
consideration  of  the  application.  The 
Agency  Head  shall  file  such  additional 
written  information,  and  summaries  of 
oral  information  with  a  copy  of  each 
application  in  the  docket. 

(b)  'The  Agency  Head  will  process 
applications  as  soon  as  practicable  after 
they  are  received.  If  the  Agency  has 
invited  applications  for  reimbursement 
in  a  particular  proceeding,  the  Agency 
Head  will  make  every  effort  to  process 
the  applications  within  15  working  days 
after  the  closing  date  announced  in  the 
invitation. 

(c)  *1110  Agency  Head  shall  present  the 
docket  containing  all  applications 
together  with  his  or  her  analysis  to  the 
Evaluation  Board  for  approval  or 
rejection. 

(d)  The  Evaluation  Board  may 
approve  an  application  only  if  it  Hnds 
that: 

(1)  The  applicant.has  demonstrated 
that  is  does  not  have  sufficient 
resources  available  to  participate 
effectively  in  the  proceeding  in  the 
absence  of  an  award  under  this  part.  In 
making  this  determination,  the 
Evaluation  Board  may  consider,  but  is 
not  limited  to,  the  following  factors: 

(1)  The  amount  of  an  applicant’s 
assets  that  are  firmly  committed  for 
other  expenditures; 

(ii)  'The  amount  of  its  own  funds  the 
applicant  will  spend  on  its  participation: 
and 

(iii)  Whether  an  appearance  of  being 
impecimious  is  achieved  by  establishing 
a  sham  organization  to  receive 
reimbursement  under  this  part  or  other 
similar  Federal  reimbursement 
programs. 

(2)  Except  for  expert  witnesses  whose 
technical  expertise  is  required,  the 
applicant  is  a  resident  of  the  locality  to 
be  affected,  and  seeks  to  represent  an 
interest  that  is  not  otherwise  adequately 
represented. 

(3)  The  applicant’s  participation 
would,  or  could  reasonably  be  expected 
to,  contribute  substantially  to  a  full  and 
fair  determination  of  the  issues  involved 
in  the  proceeding,  taking  into 
consideration  the  following  factors: 

(i)  The  ability  of  the  applicant  to 
represent  in  a  timely  and  competent 
manner  the  interest  it  espouses, 
including  the  applicant’s  or  its 
consultant’s  or  attorney’s  experience 
and  expertise  in  the  substanUve  area  at 
issue  in  the  proceeding; 

(ii)  How  the  applicant’s  interest  is 
affected  or  evidence  of  the  applicant’s 
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relation'to  the  affected  interest  it  seeks 
to  represent; 

(iii)  The  novelty,  complexity,  and 
significance  of  the  issues  to  be 
addressed  by  the  applicant  at  the 
proceeding. 

(e)  The  Agency  Head  shall  mail  each 
applicant  the  written  decision  of  the 
Department,  stating  either  that 
reimbursement  has  been  granted  and 
the  amount  of  funding  approved  or  the 
basis  for  denial  in  light  of  the  criteria  in 
paragraph  (d)  of  this  section.  A  copy  of 
the  decision  shall  be  filed  in  the  docket. 

(f)  The  Evaluation  Board  may,  for 
good  and  timely  reason  given  by  an 
applicant,  reconsider  its  approval  or 
disapproval  of  all  or  part  of  an 
application.  The  decision  of  the 
Evaluation  Board  shall  be  Hnal. 

(g)  Upon  request  and  where 
practicable  the  Agency  Head  may 
publish  notice  to  extend  any  filing 
period  for  all  parties  or  reschedule  any 
hearings,  in  order  to  afford  participants 
adequate  time  to  prepare  their 
presentations.  The  Agency  Head  in 
deciding  whether  to  make  such  a 
decision  shall  balance  the  need  to  give 
time  to  applicants  or  participants 
against  the  need  for  a  speedy  resolution 
of  the  proceeding. 

§  12.6  Reimbursable  costs. 

(a)  Reimbursement  is  limited  to  the 
actual  and  reasonable  costs  authorized 
and  incurred  as  a  result  of  the 
applicant’s  participation. 

(1)  Expenses  compensable  under  this 
regulation  include  but  are  not  limited  to 
reasonable  costs  of  attorneys,  experts, 
the  expense  of  clerical  services,  studies, 
displays,  travel  and  subsistence  costs, 
and  other  reasonable  costs  associated 
with  the  participation  and  actually 
incurred.  Except  as  otherwise  provided 
the  total  costs  reimbursed  cannot 
exceed  the  amount  authorized  when  the 
application  is  approved. 

(2)  Compensation  of  an  applicant  is 
limited  to  the  actual  and  reasonable 
costs  of  its  participation.  Compensation 
paid  to  the  staff  of  any  participating 
group  or  organization  is  limited  to  the 
rate  of  reimbursement  normally  paid  by 
the  participant  for  staff  services  and 
may  not  exceed  the  rates  paid  to 
Department  employees  for  providing 
comparable  services.  Compensation  of  a 
participant’s  contractor  may  be  valued 
at  the  prevailing  market  rates  for  the 
kind  and  quality  of  service  provided,  but 
may  not  exceed  the  rates  paid  to 
Department  employees  for  providing 
comparable  services. 

(3)  Reimbursement  for  travel, 
subsistence,  and  miscellaneous 
expenses  must  not  exceed  the  rates 


authorized  by  Department  travel 
regulations. 

(4)  Compensation  will  not  be  provided 
for  work  performed  or  costs  incurred 
prior  to  approval  of  an  application  by 
the  Evaluation  Board.  Compensation 
will  not  be  provided  for  negotiating 
claims,  answering  Department  inquiries, 
or  preparing  an  application. 

§  12.7  Supplementary  reimbursement 

Applicants  may  apply  to  the  Agency 
Head  for  supplementary  reimbursement 
if  for  valid  reason  the  costs  of 
completion  were  underestimated  or  if 
additional  funds  would  improve 
substantially  the  applicant’s  ability  to 
contribute.  'The  disbursement  of 
supplementary  funds  will  be  closely 
regulated. 

§  12.8  Payments  to  applicants. 

(a)  An  applicant  shall  submit  a  claim 
for  reimbursement,  for  approved  costs  to 
the  relevant  Agency  within  90  days  of 
the  applicant’s  completion  of 
participation  in  the  proceeding.  The 
claim  shall  be  certified  as  correct  by  the 
applicant.  Such  claims  shall  include 
bills,  receipts,  or  itemized  statements  of 
costs  incurred  for  each  item  of  expense 
exceeding  $10.  The  relevant  agency  will 
authorize  payment  of  the  approved 
expenses  within  30  days  of  receipt  of  the 
applicant’s  claim.  For  good  cause 
shown,  partial  payments  may  be  made 
as  an  applicant’s  work  progresses. 

(b)  Payment  may  be  denied  if  the 
applicant  clearly  has  not  provided  the 
representation  for  which  the  application 
was  approved. 

§12.9  Audits. 

The  Secretary  and  the  Comptroller 
General  of  the  United  States,  or  their 
duly  authorized  representatives,  shall 
have  access  for  the  purpose  of  audit  and 
examination  to  any  pertinent  books, 
documents,  papers,  apd  records  of  a 
participant  receiving  reimbursement  or 
applicant  under  this  section.  The 
Secretary  shall  establish  additional 
guidelines  for  accounting, 
recordkeeping,  audit,  and  other 
administrative  procedures  which 
Agencies  will  follow  in  granting 
reimbursement.  Approved  applicants 
shall  retain  all  relevant  records 
supporting  a  claim  for  reimbursement 
for  a  period  of  3  years  after  receipt  of 
such  reimbursement. 

§  12.10  Availability  of  dockets. 

All  dockets  concerning  reimbursement 
for  participation  in  Department 
proceedings  will  be  available  for 
inspection  and  copying  through  the 
Department  Public  Participation  Staff  at 
Department  Headquarters,  14th  and 
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Independence  Avenue,  S.W, 
Washington,  D.C  20250. 

§12.11  Authority  for  the  progiwn. 

(a)  Hk  fdiowmg  sitatates  pnnride 
imptidt  authority  ior  the  retoifanrsement 
of  partidpants  in  rsdefnakiag 
proceedings  «ider  these  statvtes:  United 
States  Grain  Standards  Act  7  U.S.G.  71 
et  seq.;  Federal  Plant  Pest  Act  7  U.S.C. 
150aa  et  seg^  Plant  Quarantine  Act  7  * 
U.S.C.  151-165, 167;  Packers  and 
Stockyards  Act  1921.  7  US.C  181  et 
seg^  A^icuhtiral  Meirketing  Agreement 
Act  of  1937. 7  U.S.C  €01  et  eeq.:  Rural 
ElectriHcation  Act  of  1936,  7  U.S.C.  901 
et  seg.;  Bankhead-Jones  Farm  Tenant 
Act  7  U.S.C.  1010,  lOlle;  Agricultural 
Adjustment  Act  of  1938,  7  U.S.C.  129; 
Agricultural  Act  of  1949,  7  U.S.C.  1421  et 
seq.;  Federal  Crop  Insurance  Act,  7 
U.S.C.  1501  et  seg.;  Agricultural 
Marketing  Act  of  1946,  7  U.S.C.  1621  et 
seg.;  Agricultural  Trade  Development 
and  Assistance  Act  of  1954,  P.L.  480,  7 
U.S.C.  1691  et  seq.;  Consolidated  Farm 
and  Rural  Development  Act  7  U.S.C. 
1921  et  seq.;  Food  Stamp  Act,  7  U.S.C. 
2011-2027;  Cotton  Research  and 
Promotion  Act  7  U.S.C.  2101  et  seq.; 
Animal  Welfare  Act  7  U.S.C.  2131  et 
seg.;  Potato  Research  and  Promotion 
Act,  7  U.S.C.  2611  et  seq.;  Egg  Research 
and  Consumer  Information  Act  7  U.S.C. 
2611  et  seq.;  Beef  Research  and 
Information  Act,  7  U.S.C.  2901  et  seq.; 
Wheat  and  Wheat  Foods  Research  and 
Nutrition  Education  Act,  7  U.S.C.  3401  et 
seq.;  Commodity  Credit  Corporation 
Charter  Act,  15  U.S.C.  714  et  seq.; 
Multiple  Use-Sustained  Yield  Act  16 
U.S.C.  528-531;  Soil  Conservation  and 
Domestic  Allotment  Act,  16  U.S.C.  590a- 
f;  Flood  Control  Act  of  1944  (Sec.  13); 
Watershed  Protection  and  Flood 
Prevention  Act,  16  U.S.C.  1001  et  seq.; 
Wilderness  Act,  16  U.S.C.  1131  et  seq.; 
National  Forest  Management  Act  of 
1976, 16  U.S.C.  1600  et  seq.;  Forest  and 
Rangeland  Renewable  Resources 
Planning  Act  of  1974, 16  U.S.C.  1600  et 
seq.;  Forest  and  Rangeland  Renewable 
Resources  Research  Act  of  1978, 16 
U.S.C.  1641  et  seq.;  Soil  and  Water 
Resources  Conservation  Act  of  1977, 16 
U.S.C.  2001  et  seq.;  Cooperative  Forestry 
Assistance  Act  of  1978, 16  U.S.C.  2101  et 
seq.;  Animal  Quarantine  Laws,  21  U.S.C. 
102,  111,  120;  Poultry  Products  Inspection 
Act,  21  U.S.C.  451  et  seq.;  Federal  Meat 
Inspection  Act,  21  U.S.C.  601  et  seq.; 
Housing  Act  of  1949,  42  U.S.C.  1471  et 
seq.;  Rural  Clean  Water  Act  of  1977 
(Sec.  35)  33  U.S.C.  1288;  National  School 
Lunch  Act,  42  U.S.C.  1751-1768;  Child 
Nutrition  Act  of  1966,  42  U.S.C.  1771- 
1778. 

(b)  Prior  to  the  implementation  of  a 
reimbursement  plan  for  rulemaking 
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proceedings  conducted  under  other 
statutes,  the  Office  of  the  General 
Counsel  (OGC)  will  review  the  relevant 
statute  or  statutes  and  determine 
whether  there  is  explicit  or  implicit 
authority  for  reimbursement  for  public 
participation.  OGC  will  make  this 
determination  in  response  to  a  request 
from  an  ^ency  Head.  Such  request 
shall  be  made: 

(1)  prior  to  inviting  applications  for 
reimbursement:  or 

(2)  where  such  an  invitation  is  not 
made,  after  receiving  an  application  for 
reimbursement  for  a  specific  rulemaking 
proceeding. 
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